UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MATTHEW BENDER & COMPANY, INC.,
00 Civ. 1132 (JSR)
Plairtiff
MEMORANDUM ORDER
V.

JURISLINE.COM LLC and LEE EICHEN,

Defendants.

JED S. RAKOFF, U.SD.J.

Faintiff moves to remand this action for fraud and breach of contract to the Supreme Court of
the State of New Y ork, County of New Y ork, from whence it was removed on February 15, 2000.
Paintiff argues that the underlying daims— which dlege in effect that defendants fraudulently obtained
portions of plaintiff’s database of uncopyrightable court decisons and, in violation of the terms of the
“shrinkwrap” agreement that was triggered by defendants accessing of the data, used the access to
create their own rival database — date violations of state law. Defendants counter that the clams are
the equivaent of an attempt to create a copyright over uncopyrightable materia and that the Court
therefore has subject matter jurisdiction over the action pursuant to § 301(a) of the Copyright Act, 17
U.S.C.A. § 301(a).

Upon congideration of the parties papers and ora arguments, the Court concludes that even
though § 301(a) confersimmediate federd jurisdiction over al atempts, however pleaded, to assert any

equivaent to any of the exclusive rights specified by § 106 of the Copyright Act, see Rosciszewski V.

Arete Assoc., 1 F.3d 225 (4™ Cir. 1993), the protections against fraud and breach of contract here

sought to be enforced are not such equivaents, “precisaly because they do not affect strangers ability
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to discover and use the information independently.” ProCD, Inc. v. Zeidenberg, 86 F.3d 1447, 1454

(7" Cir. 1996)."
Accordingly, the motion to remand is granted. However, the issue being subject to reasonable
disoute, plaintiff’ s motion for attorneys feesis denied.

The Clerk is directed to enter judgment remanding the case to the New Y ork Supreme Court.

SO ORDERED

()

JED S. RAKOFF, U.SD.J

Dated: New York, New York
April 6, 2000

"Whether, as amore general matter, the “ shrinkwrap” contract’s restrictions on re-use are vaid
and binding, asthe court in ProCD asserts (chiefly, it would seem, as a matter of “Chicago School”
ideology), is an issue not before the Court on this motion.
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