use the federal statute reports on Lexis’s CD-ROMs 1o create the database of federal statutes
available on the website, -

121. Lexls's “sclection” and “arrangement” of the statute tvports within any CD-ROM,
which contains some or all of the statutes of & particular stats, is obvious, typicsl and réuﬁm.

122.  Lexis makes no original ot creative “ulccﬁm"mmgml Rather, Lexis
includes on the CD-ROM statute reports of all of the ﬂmmofthcm |

123, Lexis’s “srrangement” of the statute mpnm ona CD-R.DM is practically
ineviteble. Lexis‘!‘néu very few options with respect to the arrangement of the statute reports oo
& CD-ROM, and external facters limit the viability of certain of those optionl | |

124.  Lexis might anunge the sustute uppm' ona Cﬁ~ROM only wwy. by
. subject matter, by title and section number, or by a aﬁmbintﬁm of the foregoinz.' A user soeking
tofind a stmtelis most likely to know the title and section number, or subject matter, of 8
p-rli_aulnrm.' If the statute reports in nCD-ROM were arranged without regand 1o any of
those cﬁMmummmmofmnmwmﬁmMcwmwﬁh .
stane quickly on the CD—liOM. if at all. Bs!pccmllygivmthatthe CD-ROM is délilnedﬁ | |
allow the user 1o retriove stafutos quickly, lny other mngemmt would make the CI}-ROM
significamtly less mmhilyvhblut‘ﬂvhﬂdudi.utwmkw;l. | | | |

125.  The feasibility and visbility of & CD-R,OM on which statute reports were aranged
by subject coatier of the statuts is quite Limited. The question of which subject mstier o statute
addresses ia subjostive, und a siatuto often addresses masy diffevent subject matters, Civen these

factors, & user of the CD-ROM would not be sble to locate statutes quickly.
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126. Lexis’s choice to use the oﬂly visble option for arrangement - by title and section

pumber — lacks the requisite level of creasivity to be copyﬁl‘mh- :

127, Even if Lexis"s selection or arrangement ofumuh npom of state statutes on its
CD-ROMs constitutes an “original work of anthorship,™ Furtaline has oot “oopied” Lavie's
selacﬂon o arrangement on the CD-ROM! Mthlnthcmumns of that tem in the Copyright Act.

128. Thr. statutes available on ﬂw Jurisline webalte are not “arranged” in any manoer

thatmybep:miwdby nu::tofthtwebdw. lum.d,-llafmmmmﬂnbleontho

webmtnmmnmnedmumgledmhnuﬁomwmmmmmuwguﬁmddnmﬂmmﬂn o

search cormmands. AmofthuuﬁslinﬂwemimthuscmﬂtviewMMhﬂwurdumwhich

Lexis may hn;w arTanged statute mpoﬂl on itl. CD-R.’DM!.

129, Bach Lexis statuia report consists of the text of the statuto with seversl factual
cohancements. Prior to making statutes available on its websits, Jmisummmihﬂromhm
reportall of tho exbancemments that Lexis makes to the ststutes. The statutes that are available on
i website, ater redaction of the Lexis factual cubmcempents, therefore do not contain |
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130. Enéh Lexis statute report consists of the text of the statute with, among other
Mmm, two forms ofw onh.mce;momu; the lcgidnﬁw history of the statute, sad
suggested forms for pleadings that an sttarney might file pursoant to the satute,

131 'I‘.hmmhnncmum involwthuddlﬂonmdmmscmem of facts orpmwxisﬁng
matesial, With respeet to legislative hirtary, Loxia (i) specifian whan the ctotute waz urimmlly
enacted; (if) specifies when the statute was amended or modified (if at all), and indicates which
statutory text was amended or modifiad; md(iﬁ)mngesthls h\fonmﬂm!nupmﬁcuhrmdﬂ
These changes are unoriginal, muuﬁvc and innubmnthl.

132," The dates when the mmmodghﬂlymmd.whmthemmmmdﬂd
or modified, and the indication of ' which statutory text was amended or modified are ¢lmmm
iterns, and their inclusion stems from their importance, not Lexis"s judgment, Lexis’s inclusion -
of legislative history is also dictated by industry convention, &5 West statute reports (snd other
publishers® statute reports) contain sucﬁ information, | | -

133. Lmdu’lﬂﬂﬂmerdqo:mmwuthghﬁMwhmmynﬂw
uncreative, and lacks sufficient judgment, The limited text Lexis uscs merely refiocts the terms
used in Congress of the statc Jegialature Itself to describe the sttute or statutory amendment or

134.  Lexis’s choices on the sclection u;& arrangement of these enhancements aro
obvious, typical and lacking even minimal creativity. The ouly realiptic way of reflecting the.
legislative history is to insert the lnfonmﬂoﬁ after the mm];lm text of the smm:e Th:s choice is
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not creative, and does not require sufficient judgment to be copyrightable. Lexis's inclusion of
the legislative history immedistely after the text of the atatute is also dictated by industry
con\r:nlipn, as West statute reports (and ottﬁr publishers” statuts reports) insert legislative
histary in the sxme place. | - '

135. mmw‘mmmmwmmmmw
t0 the atatute, which someone eluhaum,mdmdmuﬂy MM‘Mimﬁnsznh
parties and attorneys were involved In that pleading, madoeumhommypmcﬁm
copyright in this underlying work. |

136. Lexis's cholos to include the saggested forms is unoriginal and unssestive, The
inclusion of this information stems from its impomnu, oot Lexi's judgment, Lexis’s inolusion
of suggested forms is also dictated by industry coavention, 24 Wort statute nm'(nd other
publiahiecs® stasees reports) ooutels such afbrmasion. |

137, Emifmdn'um&amwhmmi;mﬂwwmhoﬂmm
mnﬁw,.mnuunfuxij’lmwm&nminuhghpodﬂomihth,rﬂﬂm
wlthlnthnhxtnfthe:hﬂm(uhmlain_nﬁmplmﬂtﬁniﬁﬂ@ﬁmﬂnﬂﬁnmﬂlmﬂd
nmmmmyﬁomwmmyhmmmmmmaﬁmmm

138 The Copyright Act expressly preetmpts amy state-created rights, legal or equitable,
that sre “equivalent” to any of the exclusive rights within the general mp-qupyﬁ;ﬁ under

section 106 of the Act. 17 U.8.C. § 301(a). 'The exclusive rights under soction 106 of the At
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are the rights of reproduction, adaMm, dismibution, public performance and public display.
17 U.S.C. § 106, o | |

139. A state-crested night is cquivalent 10 8 right of mpyright if the mte-r.:rmed right
isinﬁ-inaedbyanactofmpmdwﬂm,ad;puﬂon,dimbuuon. perfmm;nnemdixplny. State-
mwdnghuhtm&mdnmmuwmmﬁmfndﬂﬂW(ﬂmmm)m
deemed eqmvulenf’withmtheunninsnfﬁum:t. _ |

140, Ameymwmm:mmdnﬂLﬂmm&mﬂnhﬂm
pwtomdbyhComghtmmmmwdmmﬁ;meqmvmntmmyaf&-
exchusive sights of copyright. | |

miamymmmummmmynmhmmm cn-liomby :
mmmmwmumhmmedﬁm(mmmmﬂmbm n partioulir, Lexis -
mmmmmuwmmofmcnngmMJwiﬂimﬁrrﬁme
mﬁmmwwcmmﬂmmw“mmuﬁmmmnhﬂmmdw
uﬁmpttomkiq]uncuvuehdmmm:ufmhchhl _

142, mCoPyngbectcxprmlypmmphthoftbmmmofuﬂmm
Lmeouldmuumuufummdlmmnlieﬁwﬂhmpmwmhcmuﬂyby
ﬂlemﬁnmmuumufmmmmmlegaland!omqlﬂublcngmadnltm
3 qﬁmmtmmmmmdmm&WMmmwmmwﬂdMW
withln the subject maties of the Copyright Act.

143. To satinfy cuch osuss of mtion,m'wnuld bave to allcge that Jmnm,m acted
lmlakwfuuybyhuvinslmmhedoneon\mteofMthnspuiﬁndinmdvnluoi'th o
CopyﬁghtA;:t. Further, thmmnuqunliuﬁva elements of any of these causes of action othet
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than the exclusive rights of reproduct:on, adapiation, pufoxmmbe.\dlsu'ibution or display uader
section 106 of the Copyright Act. o

14-! Lexie may also attempt t0 assert & cAuse of eetion for breach ofcontmt, and may
attempt to seek injunctive relief on the busis of such aclaim. The Cupyﬂght Act expumly

proempts such s cllim..

145, Jurisliae obiained the CD-ROMs from Lexis Law Publishing, The Master
Agreernent (under the name of Lexis Law Publishing) :ﬂsfbrthlthomnma wndnhm undes
which Lexis Law Publishing grants 8 “non-oxclusive, non-transfesable limitad license™ to the
wser of the CD-ROM, ot licerisee, for “access to and use of* the CD-ROMs. The Masier
Agreement is a siendard-form, mn—mgotinble contract that tlu lieeli_:u is able to read only when
it eceives the CD-ROMs the ioemsee bes cndered. B

146. mMmAautmv:du,hmlmmmmummym |
{1) %eopy the CD-ROM System, ot any portion thereof, in any form” (§ 14.1); (2) “store in a
remrieval system, reproduce, transfer, publish, distribute, display, broadcast, sell, sublicenae or
pmviduthi:dpm-tymmmﬂu Lioemdom&u unnyporﬁonthcmfmdthomthe express.
written permission” of Lexis Law Publishing (§ 14:2); (3) “use the CD-ROM System to dsvelop |
a databese, infobnuwomwmfbm'ﬂmmomcﬁrinmnlm"ﬁ 14.3);(4)-m
coropilations or derivative wosks of the CD-ROM Systoni” (§ 1.4.4), (5) “use the CD-ROM
System to develop a database, infobase or other information resource for resale or reuse”

(4 1.6.3); or (6) "‘ua: the CD-ROM System on a personal computer to which is ettached a dwlu
that wd permit the making of electronic or digital copies of the CD-ROM Systeza” (§ 1.6.7).
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147.  The Master Agreement nlit; provides that the Tiesnsee ascigns to Lexis Law |
Publishing “all copyrights and other proprietary rights in and to emy derivative work ofthe ...
CD-ROM Systerns” the lictqaée creates “in violation of this Agreement.” (§ 2.1.) |

148 ThauumAmmtmumpmmtouxh'ﬁgmmdlsdnwiMnm
those rights scooedsd by the Copyright Act, as each of these contractual provisions, if
mfmmbl:,pmhibiumeﬁmﬁmwpmmmmmmummecwﬁmm
includes in the public domain. | N o

149, ‘The Master Agreement binds each licensee and effectively grants Loxis the
exclusive right to copy uncopyrightable material and o provont all others from doing wor
Further, there aro 5o qualitative elemeats of # cause of action for breach of the Liocase
Agreeneat other thau the exchusive rights under section 106 of the Act, especially bocause the -
‘limmnd‘dnrmviwmrmgaﬂm&emﬂmwmﬂhoMorum.
the CD-ROMz. Seetion 301 ofmCopydethuexpnulymmmymuMMMon
Lexis ray assert against Jurisline for breach of the Mastar Agrecment. )

150. MSwalmMmWMom‘mw,cmz.dﬁwmw
Fiate law causes of action that Lexis may attempt to assert against Jurisline. |

151, ThcSwdnmmmn“[t]ﬁsﬂomﬁwm;ndhhmofﬁeUﬁM :
. Smu&:lchmﬁmudehMmmlmmf...Mh'tha'whw.oftthmd;md '
.mexuag..inwwsmMlp.bomammnby,myﬁm.h,&.wwhmofm'
Stat to tho Conteary notwithstaoding.” (U'S. Coust. Att. V1,41, 2) |

152, mcwcmofméumm'mmmmwshulmm" |
pow*[t]opmnmmnpﬁmofsmmdmﬁﬂmbymmmrﬂmiudﬂm_m
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Avuthors end Inventors the exclusive Right to the respective Wﬁliugs and Discoveries.” (U.8.
Const, Art. I, xc. 8, cl. 8)

153. Enacted pursusnt to the Suprcmuy Clause and Copyn;ht Clause, the Copyright
Act provides 2 limited grant ofexclusiveﬁzhtsmmntmalnwehngﬂmmqmsih stmdardfm
protection to envourmge the crcation of new works. The Copyripht At providas that the public
may freely use material thet fails to mect the requisite standards set out inﬂ#Actma“'hioh
belongs in e public domsin. | | |

154.  To state a cause of action for any of the mwhwclnhmthmlni; may arempt ta
wstect against Jurisline, Lexls must allege that Juristine bes undawdully oopied material, including |
fucts, that the Copyright Act includes in the public domain, ﬁnfommorwormsm
common law causes ofacﬁun st out above would therefors mnd 23 an obetacls to the
accomplishment of the purposes snd objoctim of Congress in mnting a federal scheme nf
copyright law. Accordingly, the Supremasy Clauss preempts these clum. ‘

155.  Jurisline’s use of any copyrightable material on the Lexis CD-ROMs, or in any of
the individual Lexis casc reports on the CD-ROMs, is a fair use under the Copyright Act. 17 -
Us.C.§107, h | |

156. An immt purpose of the Jurisline website is to permit easy acoess to legal
databases to cnable Jegal research. mwébﬁwﬁﬂhofhmmmymmﬁpﬁngm_m
legal research materials for purposes of criticiam, comment, teaching and scholarship,

35



157, Tho public il b sbie 1 8ccess the Juisline websit, undertake legal ressarch,
and print and download material from the website at no cost. Jurisline is not selling for
commercial purposes its case reports or statutes or requiring payment for use of any 6f its
datebases of public documents. (As many websites do, Juristine will soek to maintain it
business by relying nearly entirely on advertising.)

158. Jurisline’s website is transformative of ths Lexia CD-RDM: and Lexis-N
The website is marked by a further purpose, md hdud&ﬂ'ﬂrﬂmm.thm either the CI-
ROMs ar Lexis-Nexis | o |

159, The website provides access to entirely different, Internet-based information than
the Lexis CD-ROMs or Lexis-Nexis, which provide acoess only to databuses oflnj-l material
and certain other public documents. In addition to federal and state opinions and statutes,
Jurisline pmvid.es mm to 8 variety of other information and services, including EDGAR
filings, stock quotes, news hoadlincs, tredomsrk soarches, corporate form tamplates, links to
other law-related Internet sites, and & restaurant guide. The website home plgu also prov:dea .
“hypwlink"(nmdtm“ﬁ"hawmpﬂ#mpmthﬂbﬂnﬁatheumm:mbdﬁvdw
having to eﬂnthawebsiteaddnu)ﬂmﬂlmuummsnmhﬂmlmﬂnﬂthmwhthcwpm
[nternet search engines. Neithar the CD-ROMs nor Lmn-Ne:ds provides eny of these opﬁunl.

160. The website's user interfacs is entirely diﬂetm than the user interface of the
~ Lexis CD-ROM or Lexis-Nexis. The website’s interfacs contains, among other futmu,
mtlllﬂve icons, advertising barmers with detailed graphics, and hyparli.nkl to advertising on the

website. Neither the CD-ROMs nor Lethexjs provld- any of these futtm
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161, A user may undertake legal fmamh on the website at oo cost and without a
subscription, permitting # new option for legal research for the. significant percentage of
atiorneys and members of the public for whom fee-besed legal research is prohibitively costly.

In contrust, ettormeys must pua;chm Lexis CD-ROMs and pay Lexis o fee, calculated pursuant to
a detailed pricing model to use Lexis-Nexis, | o

162, The websntc will be used by pmplcwhodonmnondthu mimwmum ]
fully eahanced case or statute reports provide, smaller practitioners who may be unable (or
unwilling) to pay for fee-based legal r&cmh, and members of the general public who merely
wmtwwcniﬁmdﬁumtopubﬁclagﬁdocumu. |

163.  The search feature of the website also funotions in a manner distint from the
Lexis CD-ROMs or Lexis-Nexis. A user of an electronic legal research service undertakes
sesearch by entering search commends, in the form of words and otber symbols, In response to
the search comamands, the search engine of the clectronic sarvice searches its databasc for words |
or terms matching mommmdnmdpodmumhmnﬂuﬂ:ﬂmnchulyﬁmhﬁc |
search commands. The search commands, or search “langunge,” tu the website accepts is |
aimplmthmthc:mnhcommmdnoquuvdﬁomuhtthmlCD-ROM& The website also
wcepﬂmymhmmmnmmnhﬁavﬂmdmnmmm

164, mm«mmMMMMMhmm&;m}uwm
elosely match the search commands, than the search engine on the Lexis CD-ROMs. In addition,
A user of a Lexis CD-ROM s able 1o search at one tirme only the case ar statute reporta contained

on that CD-ROM. Since many of the ccllections are containad on more then one CD-ROM,
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users must perform the m: searchh multiple times to search an entire collection using the CD-ROMa.

165, The website i.mmm its mhlrcsmu of cuse ﬁporulnndlt&mntmd |
signiﬁcinﬂy more copvenient order than the Lexis CD-ROMs or Ldis-Nﬁdn. The website
arTanges its scarch results in Mﬂc “foidt.rs,“ scparated by jurisdiction and court. A Deluh
result may i'nmudé, for example, two cases fiom cach of the Supreme Court, tlu Qumd Cireuit,
the Seventh Circuit, the Soutbern District of New York, aud the Northern District of linois. In
that event, the website would present the search results in the following order of jurisdictions:
the Supreme Court, the Seventh Cirenit, the Northem District ofiuinain. the Second Circult. and
the Southern District of New York. ' -

166, The website also artanges the setrsh rosults f case reports (o sub-folders tost -
would indicate, in the example sbove, that the Northern District of llinls and the Southern
District of New York arc located in the Seventh end Second Clreults, respoctively. This
arrangement allows a user of the website to determine quiokly which cases among the search
results are in a particular circuit, _ _ R | |
| 167.  Within the sub-folder mmgement, the website also arranges the search results by
“relevapce.” 'I'he website uses & complex nlgoﬂthmlc search engine that sssigns case uportl
wdghbundommmomnmmenumwofﬁmmm&mmm‘im |
| dmummmmmﬁonomumhmﬁmm |

168. A Lexis CD-ROM and Lexis-Nexis, in contrast, merely srranges its search results
of case reports in reverse chronological arder, m. atthough LexissNexls arranges its um:h
mmmdmmmwﬁﬂlwwmnmmmgeﬁmmii:
sub-folders, making it more difficult for a user of Lexis-Nexit to determine quickly which cases,
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among the search results, are in a parr.icul# circuit, Neithera Lexﬁ CD-ROM nor Lexis-Nexis,
moreover, arranges its search results of case mportsinamkinkby relevance,

169. Withmpemostatutes.meﬁbaitcpcrmitnumtomhwlminuinglq
“title,” such a8 Title 18 of the United States Code. Neither & Lexis CD-ROM nor Lexs-Nexis
permits a user to Ximit a search to a paiticular statutory title,

170, Theﬁbsitulso pcrmitsaww-vicwon-mmnlistofﬁﬂnmdmoh
perticular statutory ammanpement. A user may view unm for example, & Ust of all of the |
titles of the United States Code, and a list of all of the chapters in o particular title of the United
States Code, |

11, mm,“mwmwuamm%wmﬂmwmaﬁuw
at once, which permits 8 user to scroll through the document without pause. Neither 8 Lexis CD-
R.Oanhxis;chislmdaampmmdmw,wihn!uummuutoﬁunpainﬁwhile
sttempting to seroll through the renort. -

172, 'I'bmmitﬂfﬁﬂbhwmﬁumnlmialﬁncmrmﬂonﬁwwbﬁmis‘borderedm
the Ieft by a promineat Jurialine banscr. The unit of visible text from s case repoet on the Lexis
cn—noM,inodnmhummbmdmmbmhmmmdﬁgm,mmmm.m‘
baaner of any sort | - o

173, chprmpmﬁmumwmmuponmmmmuﬂmuy« :
ﬁomthescmconuinuppmximtelySsnwdsmdisbondu;donthehﬁbyammlm
Jurisline barwer; a single printed page from a Jurisline case report that has been downloaded
wntaipupprmdmatalyGOOvmrds,huafmmt:muhsﬂ\npnggmmbwinwm
and a “Jurisline.com” ideatifier, and ia structured in two columns. A single prioted page from &
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case report on the Lexis CD-ROM, in contrast, contains approximately 700 words, jdentifics the
page munmbor in the top right somer i numerie form, has a footar that containg s copyright notice
for Lexds, and is not structured in two columns, |

174. A Jurisline casc report, whamrpﬂmd directly from the websits or iﬁ&'ithn_:
been downlosded, usee  different size and style fon, in both the text and footnotes, than the size
2nd style font used in » printed Lexis case report. " |

175. The unit of visible text of the first page from & state statute on the website, or in
printed form, contains the source of the Mte (for example, “New York Consolidated Lam"j; |
theehnptermﬁhichthcstntutenppm(furﬂxambla,“Chlpmz—BmkmLuW');mﬂﬁciew _
subchapter in which the statute appears (for example, “Asticle ITI-A - Bank Holding |
Companiss”); and the section mumber and Gt of the statte, The sourcs of the stetutc and the
vhpier lu whiols e statute appears ure siyled tu buld, t.-tplhﬂ letters. The unk of viaible wut d
.ﬂwﬁmmeﬁ'omnhthmmxhaCD»ROMwmpnﬂedﬁwm,mnulmonlythﬂmﬁm
mmbermdﬁﬂnofthemm,fpnumdbyfmuhypaﬁnhmmmmofﬂwm
euhancements Lexis makes i its statate report

176.  The unit of visible toxt roca 8 Jurisline stts statue o the websit is bordered on
m:ma,;m;mmum.’muﬁtof‘mibhmm;mm@ﬁ R
. Lexis CD-ROM, in contrast, bas small borders on both the left and right, and doss not have s
_Lﬂuilb:nﬁnufmym | |

177, Aumglepdmdpmﬂumuwmmmmmmmmmmwy
&MMMmhbwdundmmlmbynwmmoNJuﬂnmbmwnshﬂemhdm
from 8 Jurisline stzte statute that has been downloaded has a footer that contains the page number
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in texchunl forr and & “Turishine.com™ jdentifior. A single printed page From n statute report on
the Lexis CD-ROM, in contrast, cmpriscé. in addiﬁon to the text of the statute, factual
enhancements aftey the text entitled ‘Hlstory “Notcs," “Cross References,” “Research
Reﬁmmcen nnd Practioe Aide,” “Annotations,” and “Tmete" idanuﬁen the page nmnlw in the tap
right corner in numeric form; and has a footer that containg a copyright notice for Lexis.

178. The mtm of any work on the CD-ROMs in whloh Lexis may hbid 2 ﬁromctlbie
vopyTight permits the widest possible scope of permissible fair use. Lexis’s CD-ROMs comprise
published opinions and state statites, in which Lexia clearly holdl nio copyright, that are
echanced only in factual, unimaginative fashion.

179.  The opinions and stete statutes ut the core nfm_'muupémmdmm
reports, respectively, are public dmu:ﬁmu. A legal publisher may not impede the dissemination

of such .public information merely by adding limited, mimuﬁaﬁve factual information to the

180.  The amount and substantiality of the portion of any copyrightable material, lfiqy,
on Lexis’s CD-ROMs tha furislins s used with respect 0 case seport s seascuable i relation|
mﬂum&hw. Jmsumham:wpiduxh'ahmaymumwmﬁ
terms, editorial wmmmumthcua:tofopiniuu, orunusunlmrnllelcluﬁm thnulsnhll
notmptedthcumepomdoplmomthnlmduhndmludodmiucn-kﬁm Jm'lxlimhuﬂiu '
copled a small proportion of the copyriphtable material from & given Lexis onoo rcport and CD-
ROM. Furtber, Jurisline his not copied any of the enhancemetts thet Lexis taskes in its statute
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181, The amount of copyrightable material on the CD-ROMS, if any, that Jurisline hes
copied is 2 small pnroportlon‘of the total material in which Lexis ma)r‘hold protectible copyright,
and is no greater than the amount of material necessary ta create a reasonable and useful
minimelly enhanced opinion. | ) | :

182. Lexis's CD-ROMa and Lexis-Nexis offer a different aerviu_ ml permit a broader
form of legal research than the Jurisline website. | |

183, With respect to its databaze of legal material, the website contains only minimally
enbanced opinions and non-arnotated statutory materials — & small Gaction of the logal rescarch
materials offercd on Lexis’s CD-ROMS and e

184, m:mlmmmmmmmmﬁummw&
syllabi of the underlying opinlons. The Lexis ease report makes certain information more
Sramedintely svailable thet the Jurisline case reposts and thus provides a different servioe. |

185. The CD-ROMs also provide a different sarvice thap the website. The Lexis CD-
ROM3 are permanently fixed wiﬂ:thu easc reports and/or smutory mnteﬁlllofnpuﬂculu} |
jurisdiction within a particulartime frarne, » function that is ot available on the website.

. 186, Jusisline's case teport thus fll a niche in the market for compater-assisied legal
rescarch servioes that Lexis has ot attempted to occupy through its CD-ROMSs or Lexis-Nexia.

am Thpubﬂemmﬁmeﬁmem,mmmwmmmw fodernl
and state opinjous and stattes. Lo particular, a fundsmentel prmcipm of the Unitod States legu
!ym is the doctrine ﬁmtjudidulplwedm“&thin njuﬁadiuuon wrca p:mmpal lowof
binding muthority, Judges and attorneys must, and do, provide citations to npimmn and statutes
us authoritative suppart for legal und fiactual prqpo.&ﬁom. To a significantly grestor extont than &
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competing fee-based method of legal research, the Jurisline website furthers these intcrests, as it
pmvideamhmatnomttoihem. | |

188. Lexis and West are the dominant publishers of opinions and statutes in the United |
States, Lexit’s and West's @kﬂ mm: uﬂ'mtivcly precludes the rapid and froe access to
opinions that the website provides. | .

189. The balance of these considerations clearly establishes that Jurisline has engegod
i the fur use of any copyightable materiel on the Lexis CD-ROMs, or the individual Lexis case
reports available on both the CD-ROM and Lexis-Nexis, tht Jurisline bas mphd.

190, The balsnee of these considerations similaly establishes that Jurisfine’s use of the

unreported opinions on Lexis's CD-ROMs would constitute fair use.

191, The Lanham Act states in relevant part that a persc shall be liable i€ ho or she
hu,“i.nmmcﬁonwithmygmdloruwiwl,...uﬁ[ﬂ]hmmmqywﬁ[w]MM-
any combinaticn thereof, which is likely to cause confusion, or 40 cause mistaks, o to deceive as
to the afiliation, connection, o associstion of such person with anotber person, or a8 10 the
arigin of his or her goods, services or commereial activitios. . .. 15 U.S.C. § 1125(a). | |

192. Jurlslinehnsnutuudin‘mmmnmanywurdmw(ummhimﬁonthmof)ﬂm |
' ‘iuliknlymcamwnﬁmimmimkem;leWpﬁmmgwﬁuwbﬂhﬁmchwoxdmmm(or
combization thereof) sctually origiated with Lexi, or whether Jurisine is connscted of

associated with Lexis. Jurisline has not used any words or terms (or combization thepeof) that
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Lexis originated or created. Jurisline hat amitted from its case reports any LEXIS cltationsto
the database of case reports on Lexis Nexis. o o
193, Lexis cannot show that Juriaiim's use of certain words o terms has resulted in, or |
is kel to result in, damage to Lexis as a result of confusion, misteko or deception regarding the
* origin of such wotds or terras (or combination thereof). The Jurisline opinions and state statutes
bear no resemblance to the Lexis case or statute reports. | | ‘
194, Juisline’s use of the procedurel informasion enbuncemeats that Lexis makes to it
cmrepomwuuldndtandianotlikelytbﬁsultindamngﬂuj.mﬁsuuemhqhdnﬂmim

mistake or deception regarding the m'igm of su;ch words or terms (of combination thereof).

195, To attempt to cujoin Juriskine from using the Lexis CD-ROMs to obtain public
documents, ot 1o obiain damages against Jurisline for such use (on the basis of the Copyright
Act, the me ot ..;y state low ¢m, Lexis must complain of asts that Lexiy hsalf
previously undertook — and which Lexis has asked a federal mwmlw |

196.  Lexis created its datnbase of case reports of opinjons written before spproximately
1988 in substential part by simply copying case reports published in West's reporters.

197, Lexia's predocessor, Mead Data Central, Inc. ("MDC™), filed 8 lawsuit in federal |
- mmmwmchitmmnm“mﬁnmy ad&e&jmapmmtoﬁmsmm'
for progressively carlier pesiods and for other Jurisdictions” while acknowledging that West's

reporters were the “core source of judicial opinions of the lower federal courts and state courts



and state statutes relied upor by attorneys for the practice of law and by others interested in the
laws of the Unized States and the individual states.”

198. Inits laweuit, MDC requested (among other relief) (i) a declaration that “West's
collection of published lower federal court snd state court opinions and siatutes constitute an
‘essential facility’ which must be made nvailable to competitors and potential competitors,” and
that “West's reflusal to provide access 1o such judicial opinions and statutes is in violation of
Scction 2 of the Sherman Aet”; and (if) a permanent injunction against West to prevent West
“from refusing to allow MDC & have equal access to West’s published opinions of the lowee
federsl courm'nud state courts and state siatutes.”

199. Equity (and principles of catoppel) mquiuthutma cmntaqiuin or punish
Jurisline furundemkhuthe sarme activityﬂmt Lexis undertook — that is, 10 obhmpubhc
documents from the oaly seurce of many of thovs documents, and the snly reasonably available
source of all of those documents — to compete in the market.

200, Lgxis&mfmmmtmfommyutbuﬁﬂmﬁoﬁbhmydwwnm -
hold with respect ta its databasc ufnpininnsandm D Assett ay pelated foderal op stae
iaw clalzus with respect to Jurisline's use of Lexis's dstabase of opinions and statutes.

201, hﬁacﬁflﬂ%m:‘ﬂwmmdpomﬂdbpmmﬁahgmtyd
their respactive activitics in the market for comprehensive Wmd legalresemch
servioss in the United States. In 1985 Wast brought sult sgainst MDC, allsging that Lexis's
copying of opinions from West case reporters and use of Weat star pagination infringed West's
copytight in its reportets. |
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202, MDC, in fumn, brought an anitrast suit ageinst West, alleging that Woet was
operating an “essential facility” by (among other things) refusing to make aveilable to
competitors, like MDC, West’s comprehensive database of opicions and star pagisation, and that |
West thus wrongfully attempiad to monopolize, and maintained a monopoly in, the marlcet for
puhﬂsh!ﬂ opinions and statutes, | |

203.  MDC and West resolved their legal dinpum in 1988 when they entered into &
confidentiel Scitlement and Caselaw License Agrecment and a confidential Statutes License
Amcm Although the terma of these agreements have never beent made public (indeed, Lexis
and West g’uard the privacy of the ngmmmllnﬁhuly), Lexis and West Save publicly conceded
that pursuant to the agreements West (among other things) Hoenses to Lexis its database of

204, Huvmg mmadxtsmdummmuemthemnkﬁformmpmhmniwmmpm
assisted legal rescarch (including by copying West's database), Lexis now prolﬁbiu potential
competitors from using Lexis's database of opiniona mdmnm_mmammpeﬂmdmm '

205.  West also imposes on its licensces a ﬂm'w that probibits potential
competitors from using West's database of opinions and statutes to creste s competing database
of such materialy, closely pmllcliu.mda'a own license agreement. .' |

206. By denying access to their respective databases of opinions, Lexis and West
willfully ﬁ:nintdn monopoly power in the market for comprehensive computer-assisted legal
research sexvices in the United States. _‘ |

a0, " Lexis and West control the easenial facility of 8 comprehensive source of
opinions that contain (or reflect) West pagination, and of state statutes. | Lexis and Wext prwun
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potential competitors from using this essential facility to create a sompeting comprehensive
computer-assisted legal research service, including.by refusing to license such pqmntill
competitors.

208, Lonis's sctions (both independant of, and in concert with. West) give risc 10
violations of the Sherman Act and preclude Lexis’s enforcernent of its Master Agreement or any
otherwise protectible copyright it may hold with respect to its dmbm of legal maierials.

500. In addifian, Lavis obviously seeks to prescrve o itsclf rights indistinguishable
from those rights accorded by the Copyright Act. If enforceable, the restrictive provisions of
Lexis"s Mester Agrecaent prohibit the liccnses from oopying ar pubHshing materis] that the
Copyright Act includes in the public domai. |

210, Lexis has sttemptod to extend any limited protectible copyright it may bold with
respect to its dam of opinions and atatutes beyond its lawful scope to secure its position in.
mcmukewwmmpmhemwmmpmmumugﬂmmmmwﬁ
conduct contrary to the public policy inherent in the Copyright Act.

211 Lexis has caused anticompetitive barm to the public, to conmumers in the market
for compreheasive computer-assisted Iegal mm 204 to Jurisline, Loxis has sho ignored
borth the public interest and the streng policy underlylngth- Copyright Act favodncthn
dissammmonufidm Lexis has misused any otherwise protectible mpyﬂglnitmyhold, and
tterefors canot eaforos sich copyright of the offeading provisions of the Master Agreement.
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?12. Since approximetely 1988, Lcﬂ: and West have engaged in parallel conduct
evidencing their intent 1o prﬁcm mmpcﬁﬁéh in the market for comprehensive cmputer—i.sainﬂd
legal research services, including by refusing to allow potential competitors to use the essential
facility of u comprebensive source of opinioms that contain (or reflect) West pagination, snd of
slate .ﬂlﬂlhl-

213, In particular, Lexis and West each impose on licensces standard-form, non-
negotiable license agreements that prevent the licensec from using Lexis's or Weat's respoctive
datebuses to compete in the market. | | |

214, Lexisand Weﬂhn%adhﬂdtﬂﬂdﬁmmdcomutﬂmofmduﬂtﬂ
provent licensecs from using their respective databases and, including becouse they dominate the
merket, have understood that their mpmﬁ;ni; essential to the sucoess of this plan.

215. medehwmAmmdmmmﬂpotmﬁqlcomwﬁmﬁm
creating a database of opinjons and statutes as mmpmhcmiW ﬁ the database of such materials
that Lexia.md West control, they must each prevent any pomntlal cotnpetitors from using the
opinions and statutes in their databases to such an end. \

216, Lexis and West have an obvicus common motive to impose such restrictions o

licensees. Lexis and West recognizc that prﬂ"mtl.n; pnfenl:hl oompat!m h-ommlng the

opinions and statutes in the Lexis and West databases i3 in Lexis's and West’s best interosts,
- 217, By preveating potential competitors from using the Lexis and West datsbases of
opinions and Satutes 1 oicats & competing comprehensive oompdmumhd logal research
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service, Lexis and West would (and in fact do) artificially restnict the supply of comprehensive
computér-assisted legal research services and fhmby maintain the overall demand for their own
scrvices.

218. By maiutsining such demand, and antifically Timiting oonsumee choice, Lexis
and Wes would able to (and do in fact) charge highcrfeﬂformmofmmthanmy
could i there existed in the market othes secvices that offered acosss — fn peticuler fee access —
10 & dutabase of opinions and statutes as comprehensive as Lexis's and West's

1% le Casclaw and 3tatuies License Apreements (ut least) also domomstraw the
substaptial md mdﬂlmlofoomuuicuﬁombctwemf.eﬂ:nndWm The Agreements were
negotisted only after Lexis am! West had disputed, both fumﬁly and informally, their respective
legal rights fir ot lonst fiflaen yoare, and proximataly resilted from monthe of intense
negotiation.

220. Lexds end West hnve thmby conspired to prevent nompeﬂﬁon in the market for
nomprchcnaive computer-mm legal mmh srvices,

221. Lexisdemmmmmpowcrtocxclﬂdcmmpeﬂﬂon,mdthmmﬁﬂul
prices, in the produet market for comprehensive compmdmdm:«amh services,

222, Thamlévmgmmphic@kuistheﬂniwdsm There are no significent
produsers of United $tates legal materials published outside the United States, (Although The

Thomson Corporution, a Canadian vorporation, mqumwﬁinlm.thnﬂwﬂiﬁﬂmﬂm'.
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produce and publish Thomson's legal meterials are located in the United States.) The demand
for United States legal material outside of the United States is de micinus. |

223, Lexis and West maintain cxﬂmiva access, and control access by potential
competitors, to the esscntial fncility of a comprehensive source of opinions that comtain (or
reflect) West pagination, and of state mnm

224. Lexis and West control 100% of the shares milmmurkntfbrwmprehcnﬁw
computer-assisted logal research in the United States. Lexis and West have controtled 100% of
the shares in this market since approximately 1988, and have controlled nearly 100% of the
shares in this market since approximately 1975. |

225. mmwmmmmdmmm&miﬁmm In
pertivular, Lexis and West provent potentiel competitors from using the Lexis-West essential
facility to create cuﬁpeﬁng comprehensive computer-assisted legal research service.

226. A potential competitor in the market cannot duplicsts the dutabuse of vpinions
Mmmwmcmwﬂymnmlmdmummwm | |

227. Lexisend Wutptwentpotenﬂa!compeﬂmﬂomusing thnLc:ds-Wustmmﬁu
facility. Indeed, given Lexis’s and Woﬂ':mhtdommmthmfomtyoffhm
negotiable, ltandud-fonn Lexis and West license agreements aﬁcﬁveijr replaces the copyright

laws with private legisiution.

228, Through Its Master Agreement. Lexis has given iteelf the power to control
potential competition. The inchoate threat that Lexis's power to enforce its Master Agrmunt
eﬂgnndm has deterred potential compatiioﬁ‘ﬁ-nm using the public docmncﬁts that Lexis makes
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avalloble. Lexs has thus created, and continues to create, ¢ substantial anticompetitive impect in
the market. | |

229. Lexis could allow immedinte access to and use of its essential facility without xmy
significant odditional cost to Lexis, becanuse Lexis publishes the opiniems and sate stanites n it
database on CD-ROM:. | _ )

230. Independent of its publication of CD-ROMs, Lexia maintains, and could continue
1o maintain at little or no additional cost, the opinjons and stwis statutes iﬁ its database in
distributable electronic form, (If, pursuant to the terms of the Casclaw and Stntum Liccnse
Agreements, Lexis is not permaitted 1o license its database of opinions md statotes, the |
Agresment constitutes further evidence of Lexin's and Wut'; conapiracy tn‘mmpplim‘ and
wdesefal maintsaanos of monopoly pawar) |

231. A potentinl competitor denied access 1o this essential facility suffers a categorical
and prohibitive disadvantage in the nmkef. Thac is, such a compatitor W:MM @w a
competing comprehensive computer-assisted lagal vesearch service. | |

232. By preventing potential wMﬁmmmm.mwmmmd
opinions to create a competing comprehensive computer-assisted legal research aéxvim, Lexis
and West artificially restrict the lupply of vomprehensive mpm-ulhwd'lclll-mm o
servioes and theteby maintyin the overall demand for their own services.

233. By maintalning such demand, and artificially llmlﬂns consumes choice, Lexis
and are sble to, and do in fact, charge higher focs for their sarvices than they could if there
existed in the market other services that offered mcm;inMMH&umu—m & databage
of opinicns snd statuies ns comprehensive 0 Lexis’s ind West's. |
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234, Lexis has mtemmed to extend any limited protectible copyright it may hold with
reapect to its database ofopmiom and muxtﬂbeyond s Jawfl wopcmdhn engaged in
conduct contrary to the public pohcymhmntintthopynghtAct

235. Lexishas eamdmucompmﬂmhummconmmlnﬂmmﬂnﬂfoﬂunl

resgarch and has ignored both the public intercst and the strong poliey underlying the_CopyﬂuM :

Act fuvonngtba dissemination of;deumﬂdisfavoﬂnapmmcﬁmfwwdwmh

236. Lcmhssoughtmmmyothmumﬁbkmpynghthmyholdwhh
respect to ity database ofnp!nimandmmtopuvem the development of wmpetitmninﬂn
Mﬂfm comprebensive compruts-gssimdlegd research, snd thus to secure Lexis’s position
in that market, |

237 Inmmsmptmemmdth:pmmtiunpmﬁdtdbythnmpydghtmmdl
imposuitsMaatﬁAgmmmﬁop:wmﬂicmul,mwuuumcgmudpubhc,ﬂ-mmm
material that the Copyright At docs not protect.

pii # Thruughﬂwmwmm;eﬁ'ﬂﬁwlyimpmumnhmh
mndiﬂonthntth:lipmulwﬂlnmdwdopadnubmﬁopmeumdlmtnmpmﬁth :
Lexie's databis of such materils.

239, L&em,WeﬂimpomnmnﬁcdwlimmmmmWMusmﬁmn
crcltlngacompeﬂﬁvednmbuoofnpimmmdmm Tn confunction with Lexis s and West's
sarket dominance, the uniformity of the noo-negotiable, standard.form Lexis and West license

agreements effectively replaces the copyright laws with pﬁm legislation,
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240, In light of these restrictions and prohibitive practical limitations, Lexis’s and
West's rarket dominnnos effectively precludes the rapid and free access to opinons sod statutes,
and the majority of these materials remains exclusively under the @m1 of Leads and Weat.

241, Lexis does not bold any protectible copyright in the smateriel that Juristine has
used to creste ita database of opinions md statuies, Lem could atiempt to enforce such nof-
existeht copyright only as a means to chill other competitors ﬁ'pmmtdnl dntnbuu similarto
the database that Turisline has crested. | |

242. Lexis has sought to impose on potential wmpeﬁtén, including Jurisline, artificial
barriers for cotty into the market for legal nwnwh,‘mdh-ﬂuuﬁminmdth!mhlic policy
favoring oompetiuve markets, N

243, Lexis has sought to extend its wpynghtpmtwtionm itﬁ cotire dntnhmof
opiniens aod mtuu-mdthmkymhm prevent 3 potential compstitor from using the only
source of many of those rmaterials, and the only reasonably available source of all of those |
u‘mm'lall.to;cmu anompeﬁngpmdumﬁntfcminpm.a--mbfmhﬁmeﬂdm In
ghort, Lexis prevents notmﬂnl vappetiton from using a detabase of public domain material that
no Jonger can (ifit wwdd)hindepmMyﬂuud. .

244. umhuummﬁmmpeuﬁvemmmm pubhcmdmwmmintbl
- market for merehmxive mmpumrulimd legal research services.

245. “The Master Agreemeat seeks to presetve 1o Lexis rights indistinguishable from
those rights socorded by the Copyright Act. If enforceable, the offending contrastual provisions
(including those quoted above) prohibit the lim from wpying or publishing material that the
Copyright Act includes in th: public domain. The Master Agreement binds each lim and
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effectively grants Lexis the excluéiire ﬂghi‘w copy mwaﬁghmbln material and to prevent all |
others from doing 30. | | . |

246. Lexis has sought to extend any limited protectible copyright it may hold beyond
its lawful scope. Lexis has thus sought to restrain competition in the valuable dinmﬂon of
materials (opinioiﬁ and statutes) that are not themselves within the scope of my utlwwm .
protectible copyn;m Lexis may hold with respect to its database of opinions and sm

54" Lexis has also sttempted to use its dominance in the market for fully enhanced
mupmandsumtaupommmvmtmmpcﬁﬁoninﬁmupﬁtemukﬂfbgmmmﬂy
enhanoed (or tnenhanced) uph:iommdm | |

28, The principal respect in which cubanced case reports aro distinguishable from
minimalty ephanced (munaahmoﬁ)opiﬂmummenhmmwponmnﬂﬂn,m
addition to the text of the opinion, written descriptions of points of law within the opinion (such
as Lexiz's “syllabuses” and lin of “coré terme” and West's “hesdnotes™). Attorneys and othnr .
endousess use minimally enhanced (o unentuod) opinons for diffetent pusposes than they use

249.  Attoroeys use minimally cohanced (or unenhanced) opinions, for exampls, to
iamﬁ&th-qnmlmmeﬁomthnplnion, to evaluate fullythemﬂysin sct out in the
opinion, and to attach the opinion sz an exhibit to nmemla filed with the court. Am;n use
enbatiood case reports, in contrast, 1o obtai an overview of the opinion and 1o detormine how the

analysis in the opiion has been categorized for purposes of legal ressarch.



250,  Among other evidence, the separate market for unenhanced opinions is
demonstiated by the fect that many federal courts, including nearly all of the Circuit Courte of
Appeal, make their recent opinions available on the Internet. | | .

261 The principel respects in which enhanoed statute reports are distinguishable from
mmmnymhmwd (omnmhmod) mmwmﬁm(')oachenhmadmmnomimwrlﬂm
sumparies, or “annotetions,” of relevant case law mterpuﬁng the utututu, md (ii) esch enhancad
statute contains crosy-references to relevant secondary law pmdn_:m (such as treatises, manuals,
practive guides and model forms)orrelevant case Law in the same and othe fuisdictons,

252, Afforneys and other end-users 1se enhancec statite repors for Qifferent purposes
than they use minimally exhanced (or unenhancod) statutes, Atiorneys use misimally echanced
{or vnenhanced) statutes, for exﬂmpl?, to identify the correct wording of the statutc, to obtain an
overview of the mi@: statutes on & particular topls, or to attach m.,..'.iwm statutes as exhibies
4o meterials Aled with a cowt Attorneys uoe enhanced statuts reporss, In coutrast, preEminarily
midmﬁfymdevﬂmujudicm_mwuﬁm ofﬁm. |

263, Awomnmﬁ_wmmmummhmndmmu
demonstrated by the fact thet Lexis, West, and many public institutions maks availsble
unenhanced statutory compilations for cermin states. |

254, Despito the adveat of the Internet and the rapid aoocss to public doman
 Information that it has increasingly permittad, Lexis-Nexis and W_estlnw remain the only means
through which attoroeys and the general public may ncoeu 8 oompmhomiva dmbm of obinim:
and stetutes, In a truly competitive market, mhpubhc dmmmmﬂwouldbeuﬁwly
accegsible as many current Opmm |
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